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TO CORRESPONDENTS. 


Amicius is wrong, the first English edi- 
tion of Judge Story’s admirable work on 


‘Bailments was published by Richard 


Charnock, of the Middle Temple, and it 
was afterwards published by Maxwell, the 
Law publisher of Bell Yard, London. 
We have been favored with some valu- 
able manuscript on the Doctrine of Uses 
and Trusts, as settled by the Revised 
Statutes, which we shall shortly publish. 
We don’t think H. B. can compel the 
Executors to pay over the money to him, 
though his wife assent thereto; if this 
were property which H. B. would be en- 
entited to in right of his wife, and his wife 
were to waive her equity for a settlement, 
the case would be different, but the rule 
appears to be well settled, that where pro- 
perty is left for the separate use of the 
wife, in other words, where she -has the 
absolute appointment of it, she can dispose 
of it as if she were a single woman, and if 
no Trustees are appointed, the husband is 
held to bea Trustee for her ; this being the 
case, I should suggest that H. B’s wife, 
execute a Deed of appointment to H. B., 
and that notice thereof, be given to the 
Executors, and if they shauld then refuse 
to pay H. B., it is more than probable 
that a Court of Equity will fix the Exe- 
cutors, with costs. 
was 
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SIR WILLIAM FOLLFTT. 


Sir William Follett, the present Solici- 
tor General, is considered the “lion” 
of Westminister Hall; he is the son of an 
attorney, and was born in Devonshire, 
the principal city of which county, 
(Exeter,) he now represents in Parlia- 
ment. 

1 





He was educated at Trinity College, 
Cambridge, but it does not appear that 
he took any honor there, though, 
there is no doubt of his being a classic 
of no mean order. 

In Michaelmas, Term 1814, he was en- 
tered a member of the Middle Temple ; 
was called to the Bar in Trinity Term 
1824. For some time after his call to the 
Bar, he practised as a Special Pleader, 
but nothing particular was heard of him 
until 1825 when he joined the Western 
Circuit. 

Sir William is a man rather above 
the middle height, not portly in his 
appearance nor yet meagre. From his 
looks you would say he was no longer 
a young man, though scarcely yet enti- 
tled to be classed among the middle 
aged. His forehead is not very lofty, 
but straight and angular at the sides, 
and it projects above the eyes, which 
causes them to appear sunken, to which 
appearance the darkness of his eyelashes 
always contributes. His nose is straight 
and short, and the cheek bones are 
rather higher and more prominent than 
is usual in Englishmen. The upper lip 
is long and large, but not full, and the 
mouth large. This description will be 
enough to show that the face is not 
handsome, but its expression is very in- 
telectual, and the play of his features 
confirms this first impression. If he is 
reading his brief, you observe a look of 
steady concentrated attention—if a bro- 
ther barrister who is not “on the other 
side,” makes a whispered remark, it is 
generally replied to with a ready smile; if 
the “attorney in the cause,” turns round 
from his seat between the inner bar and 
the bench to ask or suggest some infor- 
mation, the look of fixed earnestness in 
listening, is more marked than I ever 
saw it in any other countenance. 
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There are many men at the Eng- 
lish Bar, more learned in the particular 
branch of the profession to which they 
belong, than he can pretend to be, but 
none of them can make in open court, 
such effectual use of their learning. 
They may know the law applicable to 
certain circumstances, better than he; 
but none of them can see so quickly, or 
so clearly the particular circumstances 
of a case to which the principles of law 
will be applied, in order to decide it. 
Many men have been eminent for gain- 
ing causes who had but little legal learn- 
ing. They have relied upon the power 
and brilliancy of their style, or the 
energy, vigour, and perseverance of their 
manner, or perhaps on their knowledge 
of mankind, and their cunning adaption 
of themselves to the prejudice of those 
whose favourable judgment they sought 
to gain. Sir William Follett, isnot one 
of these. His legal erudition is not in- 
considerable; and it extends over an 
unusually wide field; and if I allude to 
it in terms that may seem unequal to 
what might have been expected from so 
great a man, it is only because this is 
not the point in which his superiority 
over other men appears. His legal 
learning either is, or seems to be, always 
sufficient for the cause he has in hand; 
and he gains causes by no ardour of 
temperament—by no remarkable felicity 
of oratorical power—by no cunning 
management of judges or of juries—but 
by the application of a clear vigorous 
practical understanding to the matter in 
hand; by judiciously striking upon the 


‘points which may be most favourably 


brought forward ; and by a simple, forci- 
ble, lucid statement of those points ‘o 
the court orthe jury. In addressing the 
court no man more happily conbines the 
accuracy and care of the responsible 
advocate, with the ease and grace of the 
gentleman. 

There is no barrister in England so 
variously employed as Sir. William Fol- 
lett. The court of Queen’s Bench is his 
court, but everywhere that causes of 
high importance are to be argued, he is 
brought, by anxious clients, who think 
they have not the best assistance unless 
they have his. Inthe House of Lords, 








—in the judicial committee of the privy 
council—in the Lord Chancellor’s court 
occasionally—and in all the common law 
courts of Westminister Hall, he is fre- 
quently to be found. But with all this 
business, there is no appearance of bus- 
tle about him. You read in his face, or 
think you read in it a certain wearied 
appearance of the eyes, the traces of 
long nights, and days of study, but there 
is no trace of nervous agitation or hurry, 
All is managed as if with an easy mas- 
tery of the subject in hand, neither light 
and careless, nor painfully deliberate, 
but in an even manner, with so much of 
emphasis as to command attention. 

It is said that the Solicitor General, 
likes better to plead before the House of 
Lords than elsewhere. Different reasons 
have been assigned for this. Some say, 
because it is the highest and most digni- 
fied court; others, because the fees are 
the largest ;—but this, I believe, is a 
mistake. Not that Sir William is indif- 
ferent as to the amount of his fee—very 
far from it; but the fees given for going 
‘“‘into the Lords,” are not in general, | 
believe, as large as are given for going 
“special” into othe inferior courts. But 
one may easily suppose, that considering 
the public reputatica of Sir William Fol- 
lett, and the consciousness, which he 
cannot but possess, of a power and re- 
finement of miad which will engage the 
attention of the most accomplished 
judges, he mey feei a pride in pleading 
before such men as generally hear ap- 
peals in the House of Lords. The Lord 
Chanceiler (Lyndhurst,) Lord Cotten- 
ham, the Earl of Devon, Lord Brougham, 
Lord Campbell, and possibly Lord Den- 
man, and Lord Abinger, with other 
Lords of known acuteness of mind, 
though untrained by professional educa- 
tion, form a tribunal before which any 
man however able may be sure that his 
best talents will not be thrown away. 
Besides, in the Lords, an advocate who 
feels himself above anything like profes- 
sional wrangling—who wishes to pro- 
ceed without interruption in the deve- 
lopement of his case and the arguments 
which support it, who trusts to clear con- 
tinous reasoning, rather than to force of 
manner or subtlety of discussion—finds 
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himself more at home, more in his pro- 
per position, than when pitted in a sort 
of struggle with rival barristers before 
judges or juries, in Westminister, or at 
Guild Hall. Still I would rather see and 
hear the Solicitor General discussing a 
nice point before the judges of the 
Queen’s Bench, or Common Pleas, than 
anywhere else. The interruptions he 
sometimes receives, and the allusions he 
is compelled to make to his learned 
friends, may not perhaps be pleasing to 
himself, but they bring him out, and ex- 
hibit a fire, and elasticity of mind, which 
in different circumstances might not be 
made apparent. I have heard, that he is 
not so well pleased with his work when 
he has to address juries. In this, he is un- 
like many, and indeed, most men who 
have been eminent at the common law 
bar. I do not mean to say, I am sure, 
that what Ff have heard is perfectly accu- 
rate, but I should think it very probable ; 
and if I have at all succeeded in convey- 
ing waat I have wished to convey of his 
character as cn advocate, my intelligent 
rezco7s will perhaps agree with me. 
The triuraphs he appeers to desire are 
the triumphs cf intellect and of taste. His 
glory is net in the winning of causes 
merely, witheu* reference to the dignity 
of the means, Sut m winning causes by 
such means es accomplished minds—or 
at least, minds of considerable reasoning 
power,—cen best appreciate. Some bar- 
risters are deiighted to wheeclea verdict 
out of a jury, and if the verdict be 
obviously contrary <9 comi02 sense, the 
more is their scif-estcer imcreased. 
Others, again, ate proud of touching the 
feelings of 2 jury, snd gaming 2 verdict 
from their sensibility rather than their 
judgment. Sir W. Follett, © ixcagine, has 
no relish for saecess of cither kind. He 
wishes to obtain it by the exercise of an 
elevated common sense, and by siilful 
reasoning on his side of the question. 
But he knows, that when before a jury, 
his business is to obtain a faveurable ver- 
dict, and he is too shrewd %o speax io a 
jury in terms which they do not under- 
stand, or to pursue a train of reasoning 
which they could not follow. It is, 
therefore, very possible, that in speaking 
to juries he feels himself to be doing a 











coarser kind of work, from which, if his 
profession permitted it, he would as lief 
be excused. 

Though the speeches of Sir William 
Follett, do not rise into what may be 
justly called oratory, yet he is unques- 
tionably, a very able and agreeable 
speaker. His voice is clear, and rather 
deep in itstone: it isloud without harsh- 
ness. His articulation is very distinct, 
and judiciously varied, quickened in 
matters of mere detail, and becoming 
more deliberate and emphatic, where a 
pressing and important argument is to 
be urged. But for any burst of eloquence 
—any flight of imagination—any burn- 
ing words—any striking originality of 
expression you may watchin vain Any 
such fiery bolts of eloquent wrath, or 
passionate admiration, as were every 
now and then shot forth in Brougham’s 
speeches at the bar, you never witness 
when Sir William Follett speaks. I 
should not be surprised, if he looked 
upon everything of the sort asa degree 
of madness.* He wants to reason the 
case—not to surprise any one, cr to make 
them say inwardly, “ how splendid!” or 
“how beautiful!” Yet it is not to be 
inferred that he isa dry or an uninterest- 
ing speaker. Independently of his elo- 
cution, which is excellent, he has too 
much mind in his speeches to permit 
them to be dull. He is no plodding 
common place lawyer; but neither is he 
an impassioned orator. He is an em- 
phatic skilful reasoner, who uses simple, 
direct terms, flowing apparently from a 
remarkably clear conception of the train 
of ideas which elucidate the points at 
issue. 

Of oratorical action, he has very little, 
although, more than some English bar- 
risters I have seen. Many of them, in- 
deed, will harangue by the hour, with 
their hands behind their back, under 
their gown. Sir William, generally ex- 
tends his right arm, and with stretched 
out hands, keeps time as it were to his 
periods. His manner to the Bench, is 
decisive, yet carefully courteous. He 
often mentions the deference with which 
he makes his suggestions, but even 





* See character of Quicksilver, 


in Warren’s 
«¢ Tern Thousand a Year,” ; 
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though they be apparently not admitted 
by the court, he does not fail to press 
the same point again and again. 

No man has less of a lawyer’s pedan- 
try in his speeches, even when the law 
of the case isthe point at issue. There 
are some barristers whose arguments 
none but those learned in the law can 
possibly understand. Nay,I have heard 
some so cram their statement with 
technical terms that, however well ac- 
quainted with the principles of law, none 
but those practised in the craft cculd 
ever guess at what was meant. But any 
intelligent person may follow Sir W. 
Follet’s arguments and understand them. 

Nor does he spoil his cause as some 
men do by fastening upon nice and dif- 
ficult points which stand in the way of 
the main issue. He goes right forward 
to the main point, and (if it be in his 
favour) he keeps it prominently before 
the court. I have heard of a case in 
which a very ingenous barrister was 
employed, who, at consultation, was 
greatly startled by a doubtful word in 
an agreement upon whieh the case de- 
pended, but which word did not touch 
the principal matter in controversy. It 
was agreed that it was better not to press 
the point in which this doubtful word 
was concerned. The adversary, how- 
ever, had to begin, and being a man of 
great acuteness and vehemence, he fas- 
tened upon this doubtful word, and put 
the case to the court as if the point de- 
pending upon this word were the only 
important one in it. The ingenious gen- 
tleman first mentioned was eaught by this 
device. He spent his time in labouring 
to arrest the argument against this un- 
fortunate word; and when both barris- 
ters had done, the really main points of 
the case had scarcely been before the 
court at all. The weak point was given 
against the ingenious gentleman, and his 
client lost. 

The same matter came before the 
court again, and Sir William Follett was 
employed against the acute and vehe- 
ment barrister, who, as before, was very 
triumphant upon the bearing of the un- 
fortunate word. Sir William saw this, 
and scarcely touched in his reply upon 
that part of the case, but the other and 





more important parts were now clearly 
and conspicuously brought under the at- 
tention of the court. The decision was 
given in favour of Sir William’s view of 
the case. 

Some barristers of great eminence 
slowly absorb a case before they are ca- 
pable of digesting it, and of delivering 
an able argument upon it. One of the 
most passionate and persevering, (and 
certainly one of the greatest advocates 
of the day,) labours ata difficult case as 
though it were written in Hebrew, but 
when he has it in his mind nothing can 
shake it away, and win he will, if to win 
be possible.* Sir William Follett on the 
contrary sees into the marrow of a case 
with astonishing quickness. He does 
not allow himself to be entangled by out- 
lying difficulties, but strikes directly at 
the heart of the business, and having in- 
formed himself upon it, he is ready to 
reason the matter out with any one. 
He knows what to omit. He sees what 
is essential, and refrains from encum- 
bering himself with more. He is very 
much employed in consultations, and it 
is often difficult to obtain his aid in that 
way ; but when it is obtained, he will 
do what is necessary to be done in a 
fourth of the time which other men of 
great, but slower, minds would find ne- 
cessary. When barristers and solicitors 
go to him full of anxieties and perplexi- 
ties, he seems to set all right. He puts 
them ina straight course ; he fixes their 
attention to the leading points; he does 
what is needful, and no more—and sends 
them away. 

The professional income of Sir W. 
Follett’s practice is, perhaps, not less 
than twelve to fourteen thousand a year. 
He must get a great deal of money for 
which it is impossible he can do much 
—very often, perhaps, not anything at 
all. He cannot be everywhere, and yet 
so highly is even the chances of his ser- 
vices estimated, that he is paid for being 
everywhere. Like some other very em- 
inent barristers, he often gets fees from 
parties who are tolerably sure he can- 
not act for them, but who give their 
money in order to be quite sure that he 





* Sir Thomas Wilde, familiarly known as Serjeant 
Wilde. 
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will not be against them. Huge fees are 
given to him with heavy briefs. Where 
he goes “ special” into the country, the 
fee varies from four hundred to one 
thousand guineas—however short the 
case may be. 

Such are the temptations which an 
English barrister in first rate business 
gets to kill himself with overwork. It 
is not easy to resist them; and unless 
the work be diligently done they will 
not be continued. {So the end is—the 
wealth of princes and the drudgery of 
slaves.* — 


(> We beg to direct the attention of 
our readers to the very able opinion de- 
livered by Mr. Justice Tattmancg, in the 
Superior Court, in the case of Post v. 
Logan which appears in this number: 
it will be seen that the learned Judge 
questions the soundness of the decision 
of the Supr-me Court in the case of | 
Thomas v. Gillespie, with reference to | 
the doctrine of apportionment of rent , 
under the statute for opening or widen- 


ing of streets in the city of New-York. 
TIL AL LW PEE OE CE 


IN BANKRUPTCY. 











U. S. DISTRICT COURT FOR THE SOUTHERN 
DISTRICT OF NEW-YORK. 


The Hon. S. R. Berrs presiding. | 


Ex parte W. C. H. Wanve 1, general as- | 
signee, &c. in the Matter of Joun H. | 
Coster, a Bankrupt. 


Where a Creditor’s Bill has been filed, and a Receiv- 
er has been appointed. to whom the Debtor has exe- 
cuted a conveyance of his estate and effects chosesin | 
action, &c. and subsequently the Debtor applies for | 
and ohiains a Decree in Bankruptcy, no lien or se- | 
curity on the Bankrupt’s real or personal estate is , 
created but the, estate and effects of the Bank- | 
rupt vests in the general assignee. 

The application for a delivery over by the Receiver of 
the estate and effects of the Bankrupt must be made 


to the Court of Chancery. 








* Lord Eldon was asked, ‘‘ What quantity of ex- 
ertion was necessary to make a good lawyer!” To 
which he replied, ‘“‘ To succeed in one’s profession, 
one must live like an hermit and work like a horse.” 

A great portion of this sketch appeared in the 
Dublin University Magazine. 


The circumstances of this case are de- 
tailed in the opinion of his Honor: 

Berts, J.—It is unnecessary to re- 
hearse the facts of this case farther than 
to present the single point in controver- 
sy, which is, whether the choses in ac- 
tion and effects of the bankrupt, not sub- 
ject to execution, pass to the general 
assignee under the decree of bankrupt- 
cy, or belong to the receiver appointed 
under a creditor’s bill. 

On the first of February 1842, Charles 
A. Heckscher, a judgment creditor, filed 
a bill in Chancery, pursuant to the laws 
of the state of New-York, against the 
bankrupt, and on the 9th of April ob- 
tained an order for the appointment of 
a receiver, and on the 25th of April a 
receiver was appointed by the court, to 
whom the bankrupt, on the 27th of 
April, assigned his choses in action, ef- 
fects, &e. 

On the 16th of February this bank- 
rupt presented his voluntary petition to 
this court to be declared bankrupt, and 
a decree of bankrupicy thereupon was 
rendered on the 30th of April. 

The gencral assignee claims that the 
estate of the bankrupt, as it was when 
his petition was presented, became vest- 
ed in him by force of the decree in 
bankruptcy, and the judgment creditor 
msists that, by virtue of his proceedings 
in the court of Chancery, he acquired a 


' prior lien on the property which is pre- 


served to him by the bankrupt act. The 
proviso to the second section is “that 
nothing in this act contained shall be 
construed to annul, destroy, or impair 
any lawful rights of married women, or 
minors, or any liens, mortgages, or oth- 
er securities, or property, real or per- 
sonal, which may be valid by the laws 
of the states respectively, and which are 
not inconsistent with the provisions of 
the second and fifth sections of the 
act.” 

It may be proper to observe that the 
term “laws of the states” employed in 
acts of Congress is not to be understood 
as embracing the judicial decisions or 
rules of the courts, but is limited to local 
statutes and local usages of a fixed and 
permanent operation. (Swift vs. Tyson, 
16 Peters, 18,19.) The statutes are, 
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however, to be read in connection with 
the constructions of the highest local 
courts, such jud:cial expositions being 
regarded as becoming part of the acts, 
by defining their true meaning, (Bank 
U.S. v. Daniels. 12 Peters, 32.) 

I regret to find the decisions of this 
court do not harmonize with the learn- 
ed and forcible reasonings of the Cir- 
cuit Court of the First Circuit, in respect 
to the import and application of the 
phrase “ any Liens” used in the proviso 
above quoted. The term has been un- 
derstood and expounded here in several 
cases as used in a familiar sense, and as 
comprehending all privileges and charges 
upon the thing recognised by local sta- 
tutes, or long established usages, or the 
principles of general law, and the court 
has not stopped to weigh the qualifica- 
tions or restrictions English judges have 
been disposed to attach to the subject. 
In that view it has not been deemed im- 
portant to analyze and collate the de- 
cisions of the English courts of law to 
ascertain to what extent liens are recog- 
nized and upheld there, the act of Con- 
gress being understood to have direct 
reference to the law in this respect as 
it exists in the particular state irrespec- 
tive of the source from which it may 
have been derived. 

The common law decisions it was 
thought would therefore only supply ev- 
idence of the state law in absence of 
any definitive statute, or usage, existing 
in the state on the subject; or at most 
could be resorted to but for illustration, 
or as an exponent of provisions derived 
from, or familiar to, the common law. 

Judge Story, in his very able discus- 
sion of the subject, (Foster’s case, 5 
Law Reporter, 55,) seems to regard the 
English rule as the controlling consid- 
eration, and to adopt the conclusion 
that where there is no possession of the 
thing, actual or constructive, there can 
be no lien asserted in regard to it, and 
the logical tendency of the reasoning, if 
not the expressed result, is, to deprive 
judgment creditors of priority of pay- 
ment under the bankrupt act, out of real 
estate bound by their judgments, there 
being no possession accompanying the 
lien claimed. 





ae, 

Without the advantage of that decis- 
ion to guide its judgment, this court had 
adopted a different conclusion with re- 
spect to the meaning and operation of 
the word Lien here employed by Con- 
gress, and had accepted it as importing 
any charge fixed by law upon the prop- 
erty, or imposed by the party, in conso- 
nance with existing laws and usages. 

Should this case, or any future one, 
present the point so as to bring the 
views of this court in direct collision 
with the opinion of the Circuit Court of 
the First Circuit, I shall not assume to 
execute my own conclusions, but shall 
adjourn the point to the Circuit Court 
having immediate supervision of the de- 
cisions of this court. 

The question raised by this case is, 
whether the judgment creditor by virtue 
of his proceedings in Chancery acquir- 
ed a lien on the property and effects of 
the bankrupt, so as to prevent their vest- 
ing in the general assignee on the ren- 
dition of the decree of bankruptcy. 

The petition presented to the court, 
as the foundation of the present motion, 
does not designate the property and 
effects of the bankrupt, which passed to 
the receiver by means of the Chancery 
suit. On the argument, however, it 
seemed to be conceded that the property 
consisted wholly of effects not subject 
to execution, choses in action, credits, 
&e., &e. 

It has been decided by the judge of 
this court on an injunction bill filed in 
the Circuit Court, that the general prin- 
ciples of Chancery law, will not sustain 
a creditors bill, to secure or act upon 
property not liable to execr ‘ion at law; 
and also on a review of the State deci- 
sions, the judge adopted the conclusion, 
that no doctrine was established in the 
State Chancery, upholding such juris- 
diction anterior to the passage of the 
Revised Statutes. (Lamson, vs. Mix, 
&e., 6, Hunt’s Magazine, 72.) But if 
the point has been definitely decided by 
the State courts in favor of the jurisdic- 
tion, such decision within the rule de- 
clared by the Supreme Court, (16 Peters 
18,) would not become a State Law, 
and as such, obligatory upon the courts 
of the United States. 
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A bill filed by a judgment creditor, 
independent of the statute, to arrest his 
debtors effects, not liable to execution, 
and apply them in satisfaction of the 
judgment, would be regarded by this 
court as a void proceeding, as creating 
no lien or right in respect to assets, 
so proceeded against, (1, Paine, R. 
531, 532, 2, Litt. Ken. R. 222, Me’- 
Ferren v. James.) The decision of 
the question of lien, in this case, must 
accordinly, rest upon the provisions of 
the Revised Statutes of this State, and 
the construction given the act by the 
State Courts. 

The act provides that a creditor 
situated as Heckscher is, may file a bill in 
Chancery against the judgment debtor, 
and any other person To COMPEL THE DIs- 
covery of any property, or things in 
action, belonging to the judgment debtor 
or money, &c., due to him or held in 
trust for him, and to prevent the transfer 
or the payment or delivery thereof to 
the defendant, and shall have power to 
decree satisfaction of the judgment out 
of such effects as shall be discovered by 
the proceedings in Chancery, whether 
originally liable to execution or not, (2, 
R. 8. 173. 4. Sec. 38. 39. 

It is very clear, that the statute does 
not assume to act directly upon the 
assets of a judgment debtor to bind them 
specifically in the way real or personal 
estate is bound by judgment and execu- 
tion. A power is conferred upon the 
Court of Chancery, to entertain a suit of 
a special character founded upon the 
equity therein designated. 

Whether this be an inherent or only a 
statutary jurisdiction of the court, the 
legislature has pointed out plainly its 
offices, and the method of its exercise, 
and the question is whether it be a neces- 
sary incident to such suit that the par- 
ticular property sought to be controlled, 
should be definitely bound by it from its 
inception. 

There are cogent considerations aris- 
ing from the wording of the statute 
against this acceptation of its import. 

First—The action essentially looks 
to a disclosure of assets belonging to the 
judgment debtor, and not to the arrest 
of such as are patent and known, and 


accordingly the court is empowered to 
“compel a discovery.” Until this dis- 
covery is made, the supposed lien, must 
be floating, and in abeyance; and is, 
moreover, to remain contingent, and 
without any thing to rest on, whilst the 
court is considering whether the pro- 
perty discoved can be made subject to 
the demand. 

A lien, ez. vz. terminis, presupposes 
a definite object on which it acts, and 
laying out of view other considera- 
tions, how can it be in a legal sense as- 
serted, that a lien can subsist, on the 
INDEBTEDNESS OR LIABILITY of third per- 
sons to the judgment debtor, which the 
creditor’s bill in this case seeks to have 
appropriated to the judgment debt. 

Seconp—When a discovery is made, 
the court has power given to it, to 
prevent a transfer of every descrip- 
tion of property belonging to the de- 
fendant. ‘This power would be -un- 
necessary, if the property was already 
bound by the commencement of the 
action; nothing more would then be 
required than an order that the specific 
thing claimed by the lien, should go to 
its satisfaction. But the tenor of the 
section, manifestly denotes that the 
power is not conferred to uphold and 
effectuate a lien as such, but to detain 
every species of property and interest, 
tangible or equitable, where it may be 
operated upon, when by the ultimate 
judgment of the court, it’shall be found 
liable to the application sought for. 

Tuirp—The fund or property is not 
necessarily allotted to the prosecuting 
creditor, after it is acquired by the re- 
ceiver. The Chancellor says, the “Re- 
ceiver is the officer of the court, and 
holds the fund, subject to the equitable 
rights of all parties, to be disposed of, 
under the order of the court.” 

These suits are employed as inqusi- 
tions acting upon a defendant or his sup- 
posed trustees, by a searching scrutiny to 
aseertain, if perchance effects of the judg- 
ment debtor may not be brought to light. 
They are ordinarily merely experimental. 
The Receiver, may even be appointed 
before it is known that there is any pro- 
perty, and his office, when property is 





discovered, is nothing more than to col 
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lect and preserve it, pending the litiga- 
tion, (Bloodgood vs. Clark, 4, Paige, 
577.) Even his appoinment, therefore, 
does not indicate any devotion of particu- 
lar property by the judgment of the 
court, to the objects of the suit. Nor 
does the commencement of a suit, seem 
to be regarded in the State Courts as 
settling the rights of priority, as between 
different parties instituting these creditors 
actions, but the matter is open to adjust- 
ment by the court, upon the general 
equities subsisting in the cases, and es- 
tablished at the hearing, (Osborn vs. 
Heyer, 2 Paige, 342.) This power of 
controlling or disposing of the fund, upon 
considerations of the equities of all par- 
ties, would seem to exclude the idea of 
a SPECIFIC LIEN on it in favour of any one. 
This description of action, will undoubt- 
ly, protect every subsisting lien of a 
judgment or execution creditor, against 
suhsequent assignments of the party, or 
those made by operation of law,(1 Paine, 
431,) and may aid such lien, in render- 
ing available under it residuary trust in- 
terests, which could not be sold by the 
execution at law, ( Mc’ Dermott vs. Strong, 
4 John’s Ch. R. 687,) but that species of 
equitable jurisdiction and relief, is widely 
different from one which imposes an 
original lien on property, by force of filing 
a bill, merely. ‘The act in terms, in no 
way declares, the existence of the suit 
shall have such effect; and the remain- 
ing inquiry is, has it been adjusted by 
the State Courts, that a creditors bill by 
force of the provisions of the statute im- 
poses a specific lien on the estate of the 
defendant, subject to the procedure ? I 
find no such express adjudication, nor 
any principles established that neces- 
sarily involves that construction of the 
act. 

The Chancellor seems to consider the 
rule to have been so declared, by Lord 
Hardwicke, (1 Paige, 309, Beck v. Bur- 
dett;) but it is clear, that the English 
Chancery regarded a creditors bill, as of 
no force, different from any lis pendens 
respecting a particular thing, which will 
not be suffered during such suits, to be 
transferred to another, and taken out of 
the jurisdiction of the court, (Edgell vs. 
Heywood, 3 Atk. 356, 357.) 





Aud it is to be remarked, that the ob- 
servation of the Chancellor, in Beck ys, 
Burdett, must have been offered as a 
mere suggestion, because the decision 
was, that the complainant’s bill, did not 
bind the property, in that case. The 
repetition of like ianguage in Edmiston 
vs. Lyde, (1 Paige, 639, 640,) propounds 
no different doctrine; neither the facts 
or the scope of the argument requiring 
more than the determination of the 
point, whether a single creditor was en- 
titled to the entire fruits of the action 
prosecuted by him, or if he must share 
them exequo and bono with others, staud- 
ing in equal relation with himself at law 
to the judgment debtor. And both those 
cases were decided under the general 
law, before the Revised Statutes went 
into operation, and are not, therefore, to 
be regarded as any exposition of the act 
in question. as 

The term lien, does not seem to be 
used in the New York, or English eases, 
in a strict and technical sense, as denoting 
a fixed security in the thing; but rather 
to express a priority of right, acquired 
by the prosecuting creditor over others, 
standing iy other respects, on legal and 
equitable equality with him. 

They regard the lis pendens, as over- 
riding all subsequent transactions, and 
securing to the proseeuting creditor, the 
enforcement of the remedies he might 
claim, had the estate or means of the 
debtor continued to the decree in the 
same situation they were, when the bill 
was filed, (20 John R. 504; Hayden vs. 
Spader, 4 John 61, 687. Mc’ Dermott vy. 
Strong, 2 Stewart, [Ala.] 378, Lucas v. 
Atwood, 1 Peters 309; Mechanie’s Bank 
v. Seaton, 1 Story, Kq., 393, 396,) and 
accordingly speak of such operation of 
the suit, as a lien. 

The distinction, however, between a 
right to priority of payment out of a given 
fund or particular property, and a specific 
lien thereon, is plainly recognized by the 
authorities, and is exemplified in the re- 
lation of the United States, and their 
sureties, to a public defaulter or a debtor, 
in particular cases on revenue, bonds, 
&e.: (3 Cranch, 73; 1 Paine, 629; 5 
Mason, 572; 12 Peters, 386; 6ibid 262; 
4 Peters, 147; ib 291; 12 Peters, 102, 
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and in other instances of Chancery juris- 
diction; as the right of partnership 
creditors to payment out of partnership 
effects,.in cases of insolvency, before the 
private creditors of any separate partner; 
(1 Story, 625,) and the course in respect 
to separate creditors, and separate fiects 
of the partners, where the right to 
priority of payment out of the fund is 
maintained, although, the cases explicitly 
declare, that such parties have no lien, (6 
Vesey, 126; 11 Vesey, 3; 17 Vesey, 521.) 

Chancery, in the exercise of its ordi- 
nary jurisdiction, will give eflicacy to 
this prior right of payment, by injoining 
any transfer of the fund or property ; 
prendente lite, (2 Story, E. 199, 2) in as 
ample a manner as is authorized by the 
State Statute. Comparing these familiar 
incidents of a Chancery Suit, with the 
proceedings authorized under the State 
Statute, and it would seem manifest that 
nothing was contemplated in the latter, 
beyond placing the judgment creditor 
on a like footing with suitors in that 
court, pursuing a similar remedy. 

If he does not come into court with a 
lien, by means of his judgment or execu- 
tion on property souglit to be made 
available thereto, by, aid of equity, his 
suit to the creation of the lien, no further 
than on any other original bill in the 
court, where superior diligence would be 
recognized as giving right to priority of 
payment. 

And there would seem to be no reason 
for extending by construction, the opera- 
tion of the Statute, in this respect, so as 
to confer a priority on this class of 
suitors, distinguishing them from other 
parties, professing precisely equal equi- 
ties. 

In the absense of a clear and settled 
interpretation of the Statute, by the State 
tribunals, giving it the effect demanded 
in the present case, I am no way inclined 
to execute it by leinovating upon the 
established rules of Chancery, or by im- 
parting benefits under it to judgment 
creditors, beyond those administered by 
the accustomed laws of the court, to par- 
ties inveking its aid, on grounds of like 
equity; and shall, therefore, hold, that 
the creditor’s bill, in this case, created 


~ 


no specific lien on the property of the 
Bankrupt; and that in consonance with 
the ordinary principles of the court, it 
only secured'to the complainant, a 
priority of payment out of the fund, 
which may be ultimately adjudged liable 
to the debis of the judgment debtor. 

This, it appears to me, is the plain 
and sensible bearing of the spirit of the 
decisions, upon the subject. 

Chancellor Walworth, seems to have 
hesitated and struggled in his own mind, 
with the question, whether equity did 
not demand a pro-rata distribution of the 
debtors estate, amongst his creditors, 
pursuant to the course of Chancery, in 
similar administrations; and in the end, 
yielded the point, to the exclusive advan- 
tage of the prosecuting creditor, upon 
consideration of his diligence; and hav- 
ing incurred all therisk and expense of 
the prosecution, (1 Paige, 639.) 

‘his privilege of priority of payment, 
not only must yield to rules of equal dis- 
tinction established by positive law, as a 
bankrupt or insolvent law, Lucas vs. At- 
wood, 2 Stewart, 293;) but itis adopted 
by the courts in the absence of a Bank- 
rupt law, essentially with a view to ap- 
proxunate in degree to the equity of a 
code, which devotes all the means of a 
debtor, without regard to the character or 
situation of his interest to the payment 
of his debts, (fZadden vs. Spader, 20 
John R. 564.) 

I think, therefore, the judgment credi- 
tor in this case, has no righttul authority 
over the funds of the bankrupt by means 
of this creditor’s bill, which can with- 
draw them from distribution in subordi- 





nation to the bankrupt act, and appro- 
| priate them exclusively to his own debts. 
| Nothing more is presented by the peti- 
/tion and motion for the decision of 
_ this court, than the general question, 
_whether filing a creditors bill in the 
| State Court of Chancery constitutes a 
|lien or other security on the effects 
of the Bankrupt, valid by the laws 
of the State, and which by virtue of the 
last proviso to the second section of the 
Bankrupt Act, prevents such effects pas- 
sing to the assignee of the bankrupt. 
Iam of opinion that it does not, I 
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apply this decision in tts broadest senso,} property in that capacity. 


and hold that such ecreditor’s bill creates 
no lien or security on real or personal 
property, and do not therefore discuss the 
point whether any other than tangible 
property can be brought within the saying 
of that proviso. 

The delivery of the effects and proper 
ty over to the receiver, works no change 
that strengthens the right of the judg- 
ment creditor. 

If no bankruptcy existed the question 
would yet remain to be settled by the 
Court of Chaneery, on hearing whether 
this property or any part of it was ap- 
plicable to his judgnient. 

That point has not been decided in 
the State Court, and the property accord- 
ingly remains with the Receiver as the 
depository of the law, unul the rights of 
all parties may be settled. 


Ex parte W. C. H. Waddell in re J. H. Co 
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I regard it of no consequence that the | 


steps in the State Court preceded a few 


that the creditor perfected an assignment 
to the Receiver two days betore the final 
decree in bankruptcy. 

it was no longer a race of diligence 


between competitor creditors; but the | 


minty 





er, 





This court 
has on several occasions, declined to in- 
terfere with and arrest the property of a 
bankrupt, pending his voluntary appli- 
caution, and prevent its seizure on execu- 
tion or delivery in Chancery to a Receiy- 
er, on the ground that until a decree of 
bankruptey, there was no exclusive power 
over the property vested in this court: 
and also that the State Courts would be 
controlled in their proceedings by the 
act of Congress, and would deny parties 
any advantages or remedies which might 
contravene the spirit of that law. 7 

The appeal in the first instance to the 
Court of Chancery, in eases like the pre- 
sent to reclaim property under its cus- 
tody, should be required no Jess after a 
decree in bankruptcy than before. 

What might previous to the decree be 
only matter of precaution, upon which 
the Court of Chancery would act, with 


| a view to existing and possible interests 
days those in the Bankrupt Court, and | 


of all concerned, would alter a decree in 
bankruptcy, become ripened into a legal 
and vested nght inthe assignees and 


| creditors, which that court would always 


fiat of the act of Congress interposed the | 


paramount and conclusive rule of equal- 
ity, shielding the property of the bank. 
rupt from transfer or encumbrance after 
his bankruptcy, and dedicating it to the 
eommon use of his creditors. 


The decree of bankruptey passes ail | 


rights of property of the bankrupt to the 
assignee, instanter on its entry, and it 


has been uniformly held in the bankrupt | 


courts, that every interest the bankrupt 
possessed, when proceedings in bank- 
ruptcy were instituted, passed to the 
assignee by force of the decree. 

The doctrine has heen repeatedly de- 
clared in the court, and with great 
strength and fullness in the Massachu- 
setts District, (6 Law Rep. 24, ibid. 56.) 

The relief sought in this instance, is 
an order on the Receiver to deliver the 
effects in question to the general as- 
signee. 

This application as a mere motion in my 
judgment, ought to have been addressed to 
the Court of Chancery. The Receiver is 
the officer of that court, and detains this 





be ready to recognize and assist. 

[t moreover, comports more with the 
comity due from one independent tribunal 
to another, to refer to the aetion of each 
of those matters subject to its particular 
control, than for either to attempr to act 
coercively in respect to the other. 

4 peremptory order upon the Receiver 
in Chaneery, controlling him in the exe- 
cution of his trust, would be in effect a 
mandate on the court; and I am not 
satisfied that the bankrupt act gives any 
such authority to this court; nor can I 
suppose, if the power is unquestionable, 
any occasion will ever arise, in which its 
employment can become necessary. 

Should the Court of Chancery decline 
ordering the delivery of this property to 
the assignee, his remedy at law against 
the Receiver, would be in no respect 
barred or hindered thereby. 





A lady, dressed in a riding costume, 
being in conrt, the judge exclaimed, 
* Who is that man with his hat on 2?” 
The lady turned round and replied, “ Sir, 
Tam noman.” Then, madam,” re- 
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Post vs 


sponded the man of law, “I am no 
judge.” 
== — 
SUPERIOR COURT. 
Before Chief Justice Jones, and Judges 
Oakey and TALLMADGE. 











Post v. LoGan, 


Where goods are seized for rent and replevied, the 
tenant cannot set up as 4 cefence to an action for 
such rent the seizure of the goods, pending the re- 
plevin suit 

The common Jaw rule of apportioning rent 1s not to 
be observed with reference to apportionment of 
rent under the statute for opening or widening of 
streets in the city of New-York* the value of the 
term should be estimated at asupposed rent for the 
part taken, and for the part remaiminy, 2iving to each 
its value as divided, then, as the aggregate value of 
the two parts is to the value of the part remaining, 
so is the whole stipulated rent, to the amount of 
rent apportioned to the part remaining. 

The point of time at which the valuation should be 
made is the time when the report of the Commis- 
sioners of Assessments receives its final confirma 
tion ; where, therefore, there is no evidence of the 
time when such report was confirmed, the cause 
must be sent for a new trial; evidence of the entry 
in the Street Commissioner’s office of the Report 
of the Commissioners is inadmissable ; such evi 
dence should be given from the Supreme Court 
Clerk’s office 


in making the valuation the jury are not to take into 


consideration the effect the widening or opening the ! 


street has had, or isto have, onthe vaiue of the 
premises, but the valuation is to be made as it 
would be in case a stipulation or covenant was con- 
tained in the lease by which the landlord was enti- 
tled to re-enter and take back such part of the pre- 
mises as is taken for the street, and to allow an ap- 
portionment of rent according to the value of the 
term of the remaining part, or as if no street was 
widened or intended so to be, but that the part tak- 
en was to be occupied by the landiord or some one 


under him 


This was an Action of Assuimpsit, for 
rent of certain premises in the city of 
New York, and was submitted on a case 
for the opinion of the Court. 

The facts were these : the plaintiff let to 
the defendant a certain tenement in the 
city of New York, at a stipulated rent, 
payable quarterly. After the letting of 
the premises, the corporation of New 
York took proceedings for widening 
Liberty Street, and in so doing took a part 


Logan 





| of the store for the street, whereby the 
| defendant became discharged from a por- 
tion of the stipulated rent. After the ap- 
portionment of part of the tenement for 
widening the street, the plaiutiff as land- 
lord, issued a distress warrant against the 
| defendant for rent, in arrear on the part ot 
| the premises remaining after the widening 
of the street. 

‘The amount for which the distress’ war. 
rant was issued, by the estimation of the 
landlord, was the just proportion of the 
| rent which ought to be paid for the part of 

the premises remaining after the widening 
of the street. 

Under this distress warrant the goods of 
ihe defendant were seized to the amount 
of about $60; being, however, considera- 
bly less than the rent apportioned by the 
landlord to the premises remaining. The 
goods were replevied by the tenant; and 
ithe replevin suit is now at issue, and 
pending in the Court of Common Pleas of 
this city. After the action of replevin was 
commenced, the plaintiff brought the pre- 
sent action of assumpsit to recover for the 
same rent, for the collection of which he 
had issued the distress warrant. 

TatmandGe, J., now delivered the opin- 
ion of the court :— 

Where rent is to be apportioned the 
landiord of that part of the premises may 
distrain for rent in arrear in respect to that 
| part, Viner. Abr. apportionment E. and 
in making such distress, if the landlord 
| estimates the apportioned rent too high, 
| yet he will not be a trespasser, 1 R. S. 746, 
| 38, 2ib. 5U4,8. 27. Ifthe property seized 
' on adistress, be replevied, the jury will ap- 
| portion the rent, Viner Ab. apportion- 
i] 
| 
| 
} 
| 
! 
| 
| 


H 
' 
| 
| 
| 
| 





ment. E. 2, R. 8S. 531, 33,56. But the 
couusel for the defendant insists that a 
prior distress and the prooceedings pend- 
ing, is a bar to a subsequent action at law. 
in deciding this question, it is not ne- 
cessary to go into a history of the Jaw of 
distress for rent and action of replevin, to 
‘ascertain the extent or restriction upon 
|these proceedings as they‘existed origin- 
| ally, or to trace hew. restrictions oy exten. 
sions by legisl¢tive enactments,.down to. 
the preseut time, ‘ag we find the mw now, 
the distress warrant in the hands of the 
officer, is in most respects like the execu - 
tion upon a judgment, and we have only 
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to ascertain what is the effect ofa seizure | 
of chattels by a fi.fa, to determine the | 


effects of a seizure of goods under a dis- 
tress warrant. 

A seizure of goods under an execution 
from a court of law, sufficient to satis! the 
judgment, may, in geuveral, be treated in 
Jaw as a satisfaction, 12 J. R. 267, 4 Cow. 
417, 7 Cow. 13, 6 Wend. 562, 11 Wend. 
107, 12 Wend. 125. 

In such a case, if a plantiff were to 
bring a suit upon his judgment, the defen- 
dant might plead in bar of the suit, the 
seizure under the execution of sufficient 
goods to satisfy the judgment. Under such 
a plea, at the trial of the issue, and in bar 
of the action, the defendant may prove that 
the goods are sufficient in value to satisfy 
the execution, aud havea verdict in his 
favor ; or, if the goods appeared of insu!- 
ficient value, he may under such a plea, 
have the benefit of his defence as a satis- 
faction pro tanto. 

The same principles of law are applica- 
ble to a seizure of goods under a distress 
warrant for rent. To a subseguent suit 
for the same rent, such seizure may be 
made a defence in the form of a satisfac- 
tion of the rent in full or in part, according 
to the value ofthe goods seized. Hf, there- 
fore, this defence rested upon the distress 
alone, I should have no difficulty in say- 
ing it must avail the defendant to the 
extent that a jury might find the goods 
would upon a sale, satisfy the rent. 
But the defendant, not acquiescing in 
the application of the goods to the satis- 
faction of the rent, has replevied them. 
He cannot be permitted to set upa 
satisfaction of the rent, by the seizure 
of the goods under the dist ress warrant, 
whilst his action in repievin is pen ding, 
putting in issue the validity of that 
seizure, and thereby insisting that the 
goods shall not be applied in satisfaction 
of the rent. 

The defence of satisfaction of the 
rent, in whole or ‘n part, by seizure of 
goods as’ a distréss,’ being rendered 
nugatory by the action of repievia, 
the only remaining qnection is, whether 
the pla‘ntiif hes furnished the necessary 
evidence to enable the jury, or the court 
in this case, taking the place of the jury, 
to apportion the rent to the residue of 








the tenement that remained to the de- 
fendant, after the widening of the street. 

In the case of Thomas, vs. Gillespie, 
15 Wen. 464, the Supreme Court decided 
that the common law mode of appor- 
tioning rent is applicable, under our 
statute providing for the opening or 
widening of streets in the city of New 
York where the tenant has been de- 
prived of a part of his tenement by pro- 
ceedings under that statute. The basis 
for apportioning rent, at common law, 
is the value in fee of the premises— 
Viner Ab. apportionment B. Bacon, Ab. 


title apportionment M.3, the manner of 


such apportionment 

The common law mode of apportion- 
ing the rent, is thus stated and applied 
by the Supreme Court, in the case of 
Thomas vs. Gillespie, Chief Justice 
Neilson p. 469, says, “In this case 833 
square feet were taken from 3372, the 
area of the whole, and no abatement of 
the rent made. The common law would 
have reduced it in the ratio that the value 
of the part thus taken bore to the whole.” 
Again (p. 473,) “the statute which pro- 
vides that the rent ‘ shall be so apportion- 
ed as thatthe part thereof justly and equi- 
tably payable, or that ought to be paid 
s| for such residue’ of the premises, when 
taken in connection with the other pro- 
visions of the act, in my judgment clearly 
means nothing more nor less than a 
common law apportionment. In order to 
determine what would be a just and 
equitable part of the rent to be paid for 
such residue, it is necessary to ascer- 
tain and state what would justly and 
equitably belong to the part taken in a 
rateable apportionment according to 
value.” 

By this rule the jury must estimate 
the value in fee of the whole premises, 
and estimate the value in fee of the 
part taken, and then abate from the whole 
rent in the proportion that the value of 
the part taken bears to the value of the 
whole. 

KE. G.—Suppose the stipulated rent 
for the whole premises $3,000 per 
annum. If the jury estimate the value 
of the fee of the whole premises at $30,- 
000, and the value of the fee of the 











| part taken at $10,000 ; then as $30,000, 
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the whole value, is to $10,000, the 
value of the part taken, so is $3,000, the 
whole rent, to the amount of rent to be 
abated, which will be $1,000. Deduct- 
ing then, this sum of 1,000 from the 
whole rent, $3,000 we have 2,000 re- 
maining, which is the rent to be ap- 
pointed to the part of the premises 
remaining. 

The jury finding the value of the part 
remaining instead of the part taken, will 
enable them to apply the rule of propor- 
tions, and by a process, somewhat shorter, 
produce the same result, E.G. as $30, 
000, the whole value, is to $20,000, the 
value of the part remaining, so is $3000, 
the whole rent, to the amount of rent to 
be apportioned to the part remaining, 
which will be $2000. 

Thus it will be perceived, that either 
mode vroduces the same result, when the 
aggregate value of the part of the premi- 
ses divided, is equal to the value of the 
whole united. When this is not the case, 
the application of either process, for ap- 
portioning the rent, would be productive ot 
the greatest injustice, either to the landlord 
or the tenant, according as one or the other 
of these modes of calculation are applied. 
Suppose the premises in question, to be 
20 feet front, and the street to be opened, 
to cut off one half of the’ lot, from front to 
rear, leaving but 10 feet f-ont, by the depth 
of the lot. Suppose the rent of the whole 
premises to be $4000 per Annum, and 
the value of the whole premises united, 
$40,000, but the value of the part taken, 
and of the part remaining, each only $10,- 
000, as divided, taking the value of the 
part appropriated to street, and applying 
the mode of calculation as in the first ex- 
ample, it will be this: as $40,000, the 
value of the whole premises, is to $10,- 
000, the value of the part taken, so is 
$4,000, the whole rent, to the rent to be 
abated, which will be $1,000. This sum 
of $1000, deducted from the whole rent 
$4000, leaves $3000, the rent to be ap- 
portioned to the pari remaining. Thus, 
while the value of the fee of the tenants, 
divided premises remaining 3,000 is but one 
quarter of the value of the whole united, it 
is charged with three quarters of the whole 
rent. 


ing, and apply the mode of calculation, as 
in the second example ; as $40,000, the 
value of the whole premises, is to $10,000, 
the value of the divided part remaining, 
so is $4,000, the whole rent, to the rent 
to be apportioned to the divided part re- 
maining, which will be $1,000; making 
a difference in this latter process, in favor 
of the tenant, of $2000, rent per annum. 
In this latter statement, though the tenant 
retains half the premises, the Landlord is 
obliged to abate three quarters of his rent. 

But there is still another objection te 
the common Law mode of apportioning, 
adopted by the Supre:ne Court. This 
arises from making the value of the fee, 
the basis of calculation. It will not un- 
frequently happen that the part remaining, 
though, extremely small, yet in reference 
to its favourable location for sale, (to per- 
sons owning rears, of which it is the 
front on the street,) may be of great value 
in fee, but almost valueless to a tenant 
for use and occupation. In such a case, 
it would be most unjust to apply the com- 
mon Jaw rule of apportioninent, whereby 
to charge the tenant with a rent propor- 
tioned to the value of the fee. 

‘The application of the common Law 
mode of apportioning rent, is so mani- 
festly unjust, when applied to cases ari- 
sing under the statue for opening or 
widening the streets of this city, that Iam 
constrained to believe the Supreme Court 
adopted it without considering its practi- 
cal effect upon the varied cases that are 
constantly arising here. The common 
law mode of apportioning rent, contem- 
plates the division of lands, used for ag- 
ricultural or other purposes, where the 
value of the fee of the parts divided, is 
always equal to the value of the whole 
undivided, and where also the value of 
the use to the tenant is always in pro- 
portion to the value of the fee to the 
Landlord. 

The common !aw rule never contem- 
plated a partition of a small tenement, 
whereby the aggregate value of the whole 
may be greatly diminished, or a part may 
be rendered almost useless to a tenant for 
occupancy, as is frequently the case in 
cities where new streets are opened or old 
ones widened. 





Again, take the value of the part remain- 


Blackstone, speaking of partition, says, 
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“ There are some things in their nature 
impartible, as the mansion house,” Xe. 
2B. Com. 189; and our statute of parti. 


tions does not contemplate a division of 


premises, when such division would ma- 
terially diminish the value of the whole, 
2 R. 8.322, § 28. The common law rule 
for apportioning rent, if not older than 
cities, is certainly older than the modern 
mode of improvement in cities, by open- 
ing or widening streets by the destruction 
of tenements. Our statute, therefore, in 
relation to this city provided a rule for 
such cases as the common law had not 
provided for, whereby, in the language of 
the statute, “ the rents shall be so appor- 
tioned as that the part thereof jusily and 
equilably payable for the part remaining 


shall be recoverable for and in respect of 


the same.” 2 R. S. 417 § 131. 

The universal application of the com- 
mon law mode of apportionment, as I 
have already shown, would be most unjust 
and inequitable, sometimes to the landlord, 
but oftener to the tenant. 

The just and equitable mode of appor- 
tioning the rent under this statute, and one 
of universal application, is this—Estimate 
separately the value of the term, at a sup- 
posed nominal rent, for the part fakea and 
for the part remaning, 
value as divided. 


i 


the part remaining, so is the whole stipu- 
lated rent, to the amount of rent to be ap- 
portioned to the part remaining. 
Believing the mode of apportioning rent 
adopted by the Supreme Court in the case 


of Thomas vs. Gillespie, to have been not | 
: 1 Rey : 
well considered by that Court, as a rule of 


universal application, [ think we are au. 
thorized to adopt a different mode, when. 
ever the justice of the case requires it, and 
thereby give the Supreme Court an oppor- 
tunity to revise their decision. 

The point of time at which this valua- 
tion is to be made, as decided in the case 
of Thomas vs. Gillespie, p. 473, is the 
time when the report of the Commision- 
ers of Assessments receives its final con- 
firmation by the Supreme Court, and the 
fee of the part taken for street, becomes 
vested in the corporation. 2 R.S. 414 § 
178, and the relation of landlord and ten- 
art, in respect to the part takeb, ceases. 
Ih 417 6 8] 


giving to each its | 
Then, as the aggegate ' 
value of the two parts, is to the value of 


Logan 

in making the valuation, the jury are 
not to take into consideration the effect 
which the opening or widening of the 
street has had, or is to have, on the value 
of the premises remaining. ‘The valua- 
tions are to be made as they would be in 
case a stipulation or covenant was con- 
tained in the lease, by which the landlord 
was entitled to re-enter and take back 
such a part of the premises as is taken 
for street, and to allow an apportionment 
of rent according to the value of the term 
of the part remaining. In other words 
{the valuations are to be made as if no 
| street was widened or to be widened, but 
| upon the hypothesis that the part taken 
is to be occupied by the iandlord or some 
one under him. ‘To this effect is the de- 
cision in Thomas vs. Gillespie, 470. 

The justice of this mode of valuation is 
manifest, when it is considered that, by 
the statute, the Commissioners of Assess- 
ment are required to assess upon the 
tenant and Jandiord the damage or bene- 
fit that either will sustain by the altera- 
tion or improvement; so that if the ten- 
‘ant is benefitted by a second or new front 
on the widened street, which front he 
would not get by the mere partition of 
| the premises with his landlord, he has 





| under the award of the Commissioners of 
nssessment, had to pay for it; and the 
money assessed upon the tenant for such 
benefit, has gone towards making up the 
sum necessary to satisfy the lanlord for 
the full value of the part of the premises, 
appropriated for that street. ‘The in 
creased value of the tenants part of the 
premises ought not, therefore, to inure to 
the benefit of the landlord in the shape 
of enhanced rent. 2 R. S. 410 § 178. 
There was but one witness examined, 
to prove the valine of the premises, with a 
view to apportion the rent. He was ex- 
amined on the part of the plaintiff, and 
testifies, that the part of the premises re- 
maining is not diminished in value for 
| occupancy, more than it is in fee for sale ; 
that the aggregate of the value of the parts 
divided, are equal to the whole undivided, 
and that the part of the premises taken, 
and the purt remaining, are in fee, of 
equal value per square foot. There 
would he no injustice therefore, map 
_ plying the common law rule of apportion- 
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Re view of | Nest a 


ment, in the present case. But ieee we 
no legitimate evidence of the time when 
the report of the Commissioners of as- 
sessment was confirmed. 

The only proof we have, is from the 
defendants witness, who speaks of it 
from some entry in the street Commis- 
sioners office. This evidence, was im- 
properly admitted. The evidence on this 


head, should come from the Supreme | 
Court Clerks’ office. It is evidence how- | 


ever, that the plaintiff must furnish, to 
make out his case. If the plaintiffs | 


counsel is content to take the time of | ; 


confirmation as proved by this witness, 
then we may be able to apportion the | 
rent, otherwise the cause must be sent 
back for a new trial. 

Jones, Ch. J, and Oakley, J. assented. 











_RE VIEW OF NEW B OOKS. 


An introduction to id. science, being a concise and 
familiar Treatise on snch law topies as are earliest 
read by the law student; should be generally taught 
inthe higher Seminaries of learning; and under 


stood by every citizen, as 4 purt of a general and 
business education, to which is appe mded a concise 
Dictioary of Law terms, and phrases, by Silas 
Jones, Counsellor at Law. Johns. Voorhies, (late 
Halstead & Voorhies,) corner of Nassau and Ce 
dar streets, 1842 


This isa work of very considerable | 
merit; Mr. Jones, has with great skill | 


and judgment placed before his readers, | 
an outline of the science of the law , 
divested of that dry tee hnicality with | 


which most of our books abound, and | 


which is generally calculated to give | 
the tyro a distaste for the profession. 
We recommend every Student, prior to 
his taking up Blackstone, to read Mr. 
Jones’ Book, with extreme attention ; 
nor do we think the accomplished law- 
yer, should be without it, inasmuch it | 
may be safely’ referred to on many 
points, which are continually arising in | 
practice, we sincerely hope that this | 
work has met with a sale, commensurate | 
with its merits. 
HUNT’S MAGAZINE, FOR OCTOBER. 

An excellent number—we have read 
the leading article, “the Commercial 
History of France” with great pleasure ; 
the statistical, accounts are given with 
its usual accuracy. 


AMERICAN JURIST AND LAW MAGAZINE FOR 
OCTOBER. 


The contents of this number are,— Art. 
1. Definition and History of the Law of 
Nations, being a portion of Mr. Man- 
ning’s work on the “Law of Nations.” 
Art. 2. Areview of Gerhard’s Starkie 
on Evidence. Art. 3. Life of Lord El- 
| don, from the Law Magazine, published 
about four years ago. Art. 4. On the 
validity of mortgages of railroads to the 
| State or individuals by railroad com- 
| panies. Art. 6. The progress of peni- 
tentary improvement in Europe and 
| America, by Professer Mittermaier, of 
Heidelberg. Digest of American and 
| English Cases, and a report of a wager 
case tried in the Circuit Court of Ten- 
_nessee,—critical notices, and list of new 
English, and American publications. 


| NEW ENGLISH WORKS. 

Reports of cases of controverted Elec 
tions in the fourteenth Parliament of the 
| United Kingdom. By A. Barron, Esq., and 
A. Austen, Esq., of the Inner Temple 
Barristers at law. 

A Practical Treatise on the Law of 
estates for life, by Andrew Bisseit, Esq., of 
Lincoln’s, inn. 

Part 2, Vol. 2. Reports of cases in 
Bankruptey, argued and determined in 
ihe court of Review. and on appeal hefore 
‘the Lord Chancellor, by Basil Mon- 
‘tague, Edward Deacon, and John De 
Gex, Esqs., Barristers at law. 


| Thtse reports maintain their high character, indeed 
it is ne Gt to be wondered at, when it is recollected 
that! Mr, Montague devoted his whole attention, 
during a long life to Bankruptcy cases, and was 
during a great portion of his life, a commissioner of 
Bankrupety. 


Part 2, Vol. 2. Of cases decided in 
‘the high court of Chancery, by the Right 
| Hon. Sir J. L. Knight Bruce, Vice 
| Chancellor, by Edward Younge, of the 
‘Inner Temple, and John Collyer of Lin- 
| coln’s Inn Barristers at law. 

Vol. 2, part 2. Gale and Davison’s 
Queen’s Bench Reports. 


| 

| 

' 

| NEW AMERICAN WORKS. 

| Starkie on Evidence, 3 vols. New Ed. 
| Kinne on Imprisonment for debt. 

| General Laws of New York, for 1842, 
j-in pamphlet form. 
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On Dir.—We understand that the 
present Chancellor of Ireland, (Sir Ed- 
ward Sugden,) is preparing an Edition 
of ‘Blackstone’s Commentaries,” so 
also is Samuel Warren, the author of 
“Ten Thousand a Year,” and Serjeant 
Stevens, (the author of Stevens on 
Pleading,) is also completing his edi- 
tion. 

It is reported at Westminister Hall, 
that Lord Lyndhurst is about to resign 
the Woolsack, to make room for Sir 
William Follett, the present Solicitor 
General, who is to be raised to the 
Peerage’ 


Lorp Tuurtow’s Retiaious Notions. 
—It is probable (says a learned writer,) 
that Lord Thurlow did not proclaim his 
notions of religion openly; whether he did 
so or not, there were some, at all events 
one person, who took great pains to make 
it be believed that his opinions were within 
the pale of orthodoxy. That person was 
his brother, the Bishop of Durham; and 
our readers, we think, are likely to be 
amused, if not edified, by an account of 
the mode in which he once set about prov- 
ing his position. A very learned and ex- 
cellent dignitary of the church, and of the 
University of Oxford, (who stiil lives to 
tell the story) was lamenting to the bishop 
that his brother, the chancel!or, who had so 
much church patronage in his gift, and 
might indeed, in some respects, be said to 
possess the attributes of an ecclesiastic, 
should be insensible to the great truths of 
Christianity, and in fact be notoriously 
neither more nor less than a professed 
deist. ‘* Ah! my dear Doctor,” responded 
the prelate, «I regret indeed, to find that 
you too labor under this very common mis- 
apprehension. I know very well the pub. 
lic believes my brother to be in the deplora- 
ble condition you describe ; but { can con. 
fidently assure you, and indeed give you 
full proof, that he is not so. I myself can 
safely vouch, that in the extremities of 
pain and suffering he always looks for con- 
solation where alone it it is be found ; for 
I have often sat with him in his cham- 
ber, when he was enduring the acutest 





orments of the gout, and he scarcely ever 
tunderwent a particularly excruciating 
twinge, that he did not loudly cry out, 
“Oh! Christ Jesus !” 


Puncrtvuatity or WasHINGTON. 


When Washington appointed noon as 
the hour at which he should meet Con- 
gress, he never failed to be passing the 
threshold of the hall just as the clock was 
striking twelve. Whether his guests 
were present or not, he always commen- 
ced dinner exactly at four. Not unfre- 
quently new members of Congress, who 
were invited to dine with him, delayed 
until the meal was half over—and he 
would then remark, ‘* Gentlemen, we are 
punctual here. My cook never asks 
whether the company has arrived, but 
whether the hour has.” When he visited 
Boston in 1789, he appointed eight a. a. 
as the hour when he should set out for 
Salem, (a town of Massachusetts,) and 
while the old south clock was striking 
eight, he was in the act of mounting his 
horse. The company of cavalry which 
volunteered to escort him, were parading 
ina neighboring street after his depar- 
ture, and it was not till the general reach- 
ed a place at several miles distance that 
they overtook him. On the arrival of 
the corps, Washington in a perfectly 
good-humored manner observed, ‘* Ma- 
jor , [thought you had been too 
long in my family not to know when it 
was eight o’clock.” 

Captain Pease, the originator of the 
stage establishment in the United States, 
had a beautiful pair of horses which he 
wished to dispose of to the general, whom 
he knew to be an excellent judge of hor- 
ses. The general appointed five o’clock 
in the morning to examine them. But 
the captain did not arrive with the horses 
until a quarter past five, when he was in- 
formed by the groom that the general had 
been there at five, and was now busy ful- 
filling other engagements. Pease, much 
mortified, was obliged to wait a week for 
another opportunity, merely from having 
delayed the first quarter of an hour. 


Errata.—lIn page 59, first word, for Amicius read 
Aunicus, 








